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Agenda Item #4 

Case Number BZNA 000142-2019 Acreage N/A  

Address 
5140 Caprock Drive  

5160 Caprock Drive  
Zoning 

R1/PD (Low Density Single 

Family Residential/Planned 

Development 

Owner Lennar Homes   Reviewer Denise Aschleman  

Applicant Lennar Homes  BZA Meeting November 4, 2019 

Requested Action: 

UDO §4.D.2.B – Appeal of a Determination of the Director of Planning regarding a minor amendment to 
the Slater Farms Planned Development  

Recommendation: 

Deny the appeal of this administrative decision, Affirm the decision of the Director to approve a Minor 

Amendment to the Slater Farms Planned Development, and Endorse the facts and conclusions listed 

in this report to support the finding that the Director’s determination of appropriateness under UDO § 

8.H.3.J.2.b was not arbitrary, ill-considered, or erroneous.   

 

 

Table of Contents:  
1. Staff Report 

2. Parcel Map 

3. Aerial Map 

4. Application 

5. Lennar Homes application for amended 

development plan   

6. Slater Farms Ordinance                                                                            

7.    Report from Alt & Witzig Engineering 

8.    Minutes – September 15, 2003 Plan 

Commission meeting, September 23, 2003 

Common Council Meeting, October 14, 

2003 Common Council Meeting  

9.    Site Photographs  
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ANALYSIS  

The appeal under consideration deals with actions relating to two lots located in Slater Woods Section 

6.  Slater Woods is part of the larger Slater Farms planned development that is located on either side of 

169th Street just west of Gray Road.   

In June 2019, one of the homebuilders in this subdivision approached the Director, Sarah Reed, with 

soil concerns on up to five specific lots in Slater Woods Section 6 that included Lots 52-56.  The 

architectural standards for Slater Woods contained in the Slater Farms planned development ordinance 

states that slab foundations are not allowed.  That caused concern for the builder, Lennar Homes, as 

they had begun preliminary investigations that showed that basement construction would be 

problematic and a slab foundation would be the best method of construction on a couple of their lots.  

In August 2019, the builder provided the Planning Department with a copy of a geotechnical report 

prepared by Alt & Witzig (Exhibit 6) that identified elevated ground water levels and granular materials 

comprised of wet sand and gravel between the depths of seven (7) feet and fifteen (15) feet.  The report 

recommends that slab only construction be considered for Lots 52 and 53, as basement construction on 

these sites may result in severe difficulty during construction and extensive long-term dewatering.  The 

report stated that ground floors and garage floors for these structures may be constructed as slabs-on-

grade supported by natural soils and/or compacted fill materials, and spells out the types of alterations 

that need to be made to the lots before footings are installed. The report cited the presence of clay 

materials on Lots 54 and 56 and found that it appeared that basement construction was feasible on Lots 

54-56.  Given the information contained in the report, the Director determined that a Minor change to 

the development plan for Lots 52 and 53 only was acceptable consistent with UDO 8.H.3.J.2.b.   

The process and factors for the acceptability of approving a Minor Change to a development plan is 

guided by the UDO and Slater Farms Planned Development Ordinance.  Under UDO § 8.H.3J.2.b, the 

Director may approve Minor Changes to the development plan “that do not change the concept or 

intent of the adopted preliminary development plan/ordinance, governing agreements, provisions, 

waivers, conditions, and/or stipulations, without going through the Preliminary Development Plan 

approval steps.” A “Minor Change,” defined in UDO Article 2, as applied to a planned unit development 

is an amendment “that does not alter the intent, objectives, conditions, stipulations, waivers, or findings 

of the approved plan and does not significantly differ from the plan/ordinance adopted.”   

Similarly, Section 6 of the Slater Farms Planned Development Ordinance states that the Planning 

Department will determine whether final plans are in substantial conformance with what has been 

approved by the ARB and by the Common Council in the PD Ordinance.      

As to the specific determination of the Director, the test for the acceptability of a minor change is 

governed by eight factors set forth in UDO § 8.H.3J.2.b, which are stated and analyzed in the chart 

below. 

The following chart gives the question stated in the Unified Development Ordinance in the left column 

with the Staff analysis relative to the specific situation relative to the foundations on Lots 52 and 53 in 

Slater Woods.   
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Unified Development Ordinance Analysis 

 

UDO § 8.H.3J.2.b The following test as to the 

acceptability of the changes to an approved 

preliminary development plan under a Minor 

Amendment includes: 

Staff Review  

Is the proposed change significant in terms of its 

magnitude in relation to the original approval? 

The proposed change would allow slab 

foundations to be used on only 2 lots.  There are 

a total of 122 lots within the Slater Woods portion 

of the subdivision, and there are a total of 344 lots 

in the entire Slater Farms subdivision.  In other 

words, the change impacts less than 1% of the 

lots in this phase of the development, and 0.58% 

of the total subdivision.  In comparison, examples 

of Major Changes to a planned development 

under the UDO are characterized in terms of 

modifications of 10% or more under the definition 

in Article 2. 

Does the proposed change modify any use that 

the development originally approved? 

There is no change of use with the proposed 

amendment.  The planned development remains 

a single family residential development.  

Would the proposed change result in an impact 

either visually or in terms of an amenity? 

There is no visual impact or change to amenities 

proposed with the amendment.  Unlike a change 

in elevations, siding, facades, etc. a change in 

foundation type permitted is similarly not 

expected to visually change the exterior of the 

home in any obvious manner.   

Would the interests of any third party that 

participated in the public hearing or received 

notice of the original preliminary development 

plan/ordinance be disadvantaged in any way? 

The change does not impact those that 

participated or were notified during the original 

approval process.  There were thirteen people 

that spoke during the public hearing at the Plan 

Commission during the original approval process.  

Their concerns at the time included buffer yards 

and mounding, drainage, traffic, preservation of 

trees, fire protection, sewer capacity, and school 

capacity.  The proposed change does not affect 

any of those issues nor would it be anticipated to 

affect anyone in the original notice area.  The two 

lots are interior to the development and adjacent 

to other lots within the same development.   
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Would there be any alteration to the site 

boundary? 

There are no physical alterations to the built 

space within the development.  The subdivision 

boundaries remain the same. 

Would the proposed changes reverse design 

improvements secured during the public hearing 

process? 

The applicant at the time of development 

willingly offered the prohibition on slab home 

construction and it was not given as a condition 

of approval as requested by either the Plan 

Commission or Common Council and therefore 

are not design improvement secured during the 

public hearing process. 

Would there be any changes to the external 

materials which would adversely affect the 

character or appearance of the development or 

erode the quality to what was originally 

approved? 

There are no changes to exterior materials on the 

building that are visible to the outside.  The 

proposed change is to the type of foundation 

system to be used on the homes, which will not 

be visible to those viewing from the street. 

Is the proposed change contrary to a condition, 

stipulation, provision, waiver, or governing 

agreement of the original approval? 

No.  There were no conditions, stipulations, 

provisions, waivers, or governing agreement 

relevant to the proposed change.  There was no 

prevailing developers agreement with this 

project, and the developer at the time was not 

required to add any conditions, stipulations, or 

commitments by either the Plan Commission or 

Common Council.   

The applicant for this appeal, the Slater Farms Homeowners Association, included in their narrative 

statement some information that they believed illustrated that the proposed change was not an 

acceptable minor change.  Specifically, the applicant asserts that the change: 

i. Does have a visual impact, 

ii. It does disadvantage a party (homeowners and HOA) when this Planned Development (PD) was 

originally improved, 

iii. It does reverse a design improvement added during the public hearing process on the original 

PD, and  

iv. Is in violation of one of the items within the original ordinance. 

Staff’s review of each of these factors are addressed in the chart above.   

The applicant has also name four other concerns: 1) Lot 53- front sidewalk is within drainage utility & 

sewer easement; 2) Concern that both lot 52 & 53 foundations will not be below the frost line; 3) Ground 

water table present at these lots; 4) Home values.  Staff offers the following information relating to these 

stated concerns.   
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(1) The sidewalk accessing the front door on the proposed house is located within the 25’ front 

building setback line, but is located outside of the 20’ drainage utility and sewer easement.  

The sidewalk complies with all applicable development regulations as shown.   

(2) The building codes sets out minimum standards for construction, including requirements for 

foundations and footings.  One of the provisions is that the footings for all single family must 

extend down to at or below the frost line, which is 30 inches below grade in our area of 

Indiana.   

(3) The applicants concern over the ground water table supports the Director’s decision to 

approve the minor change.  The current request is going forward because the City has 

concerns about the ground water table in this area, and the additional maintenance and 

burden that a basement could have on future homeowners if installed on the lot.  The testing 

that was done encountered water at approximately 8’ from grade, making the installation of 

a basement on Lots 52 and 53 problematic.   

(4) The applicant has provided no expert evidence of any effect on home values, but generally 

appraisers will use similar houses for comparison, and a slab home is not likely to have the 

same square footage as the same home with a basement.   

Given all the information contained above, it remains Staff’s position that the proposed changes by the 

Builder for only two lots are an acceptable minor change to the planned development under the UDO, 

and that the BZA should affirm that the Director’s decision was not arbitrary, ill-considered, or erroneous.    

FACTS AND CONCLUSIONS  

The Director of Planning and Development made the decision to allow this Minor Change in the 

development plan for Slater Farms for two limited lots based upon the tests for acceptability laid out in 

the Unified Development Ordinance.  The decision to approve the Minor Change is not an arbitrary, ill-

considered, erroneous, or capricious decision based upon those criteria.   

The evidence supporting the Director’s decision to proceed with a Minor change can be seen in the 

Unified Development Ordinance Analysis Chart beginning on Page 3 of the staff report.  The builder 

has provided sufficient evidence within the Alt & Witzig report to state that the installation of a slab-on-

grade foundation is necessary on Lots 52 and 53 for the construction of a new structure.  They have 

provided exhibits of the revisions to the soil that are needed to provide a stable footing and foundation 

for construction on these lots.  In addition, the proposed change would not be characterized as a Major 

Change as contemplated by the UDO because it (1) does not result in an increase in density; (2) does 

not result in a ten percent or greater increase in the quantity of approved diverse housing types; (3) is 

not a modification to the proportion or allocation of land uses; (4) does not result in a lessening of 

aesthetic treatments of structures, building, signs, and/or landscaping; (5) in not a modification in the 

functional use of open space; (6) does not result in modification to the street system, access to the 

development, and/or off-street parking area affecting traffic patterns, alignment, or intensity greater 

than 10% of the planned development area; (7) is not a modification to utilities including water, 

electricity, gas, drainage, or other infrastructure greater than 10% of the planned development area; (8) 

does not involve a significant change to the drainage management systems including but not limited to 
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BMP’s and legal drains; and/or (9) is not any other modification that is not specifically listed in Article 2 

of the UDO and determined significant by the Director of Planning and Development.   

 

RECOMMENDATIONS 

AGENDA ITEM #4: 

The appeal procedure is provided as a safeguard from arbitrary, ill-considered, or erroneous 

administrative decisions.  It is intended to avoid the need for legal action by establishing a procedure 

to review and correct administrative errors, but it is not intended as a means to subvert the clear 

purposes, meanings, or intent of the Unified Development Ordinance or the rightful authority of the 

Director of Planning and Development to enforce the provisions of the ordinance.  The Board should 

give proper deference to the spirit and intent of the ordinance, and the reasonable interpretations of 

the language by those persons charged with the administration of the ordinance.  UDO § 4.D.2 states 

that the Board of Zoning Appeals shall hear and decide appeals from, and review orders, decisions, 

determinations, or the failure to act, of the Director of Planning and Development acting pursuant to 

their authority and duties under the ordinance.  The Board of Zoning Appeals shall have the same 

powers and be subject to the same standards and limitations as the Director of Planning and 

Development with respect to any order, decision, or determination being appealed.   

 

DENY the appeal of this administrative decision, AFFIRM the decision of the Director to approve a 

Minor Amendment to the Slater Farms Planned Development, and ENDORSE the facts and 

conclusions listed in this staff report to support the finding that the Director’s determination of 

appropriateness under UDO § 8.H.3J.2.b was not arbitrary, ill-considered, or erroneous.   

 
















































































































































































































































