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FINDINGS OF FACT, CONCLUSIONS, AND ORDER

This mofier comes before The Court on dueling requesfs from the Endiono

Transportation Museum, Inc. ("HM"), 0nd the City Of Noblesvéile 0nd The

Noblesville Parks 0nd Recreation Board (joénfly, “the City"), regarding whe’rher iTM

may confinue f0 occupy The premises formerly leased To ITM by the Ci’fy 0f Forest

Pork (The "Premises"). Through injuncfive relief, ETM olso seeks i0 require ’rhe
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Hoosier Heritage Port Authority ("HHPA") To permi’t use of ifs rail system outside ’rhe

Premises. On May 3, 2018, ITM filed o Verified Complaint 0nd Temporary

Resiraining Order in Cause No. 29COl—1805-PL—003969, seeking 0 preliminary

injunction against the City. In Turn, on May 16, 2018, ’rhe City filed 0 Complaint in

Cause No. 29COHSOS-PL—OO4434, seeking to evic’r ITM. The ’rwo matters were,

offer consultation with and consent from the parties, consolidated by the Court

on May 18, 2018. On May 3O 0nd May 31, 2018, on evidentiary hearing wos heid

which addressed (l) ITM's request for 0 preliminary injunction 0nd (2) a show

cause hearing on prejudgmenf possession which was consolidated by Cour’r

order wi’rh ’rhe final hearing on possession.

Prior to the hearing, the Ci’ry and HHPA filed on May 16, 2018 and May 23,

2018, respectively, Trio! Rule 12(B)(6) motions f0 dismiss ITM's complaint for failure

to s’rm‘e a doim, which, following lTM‘s presentation of evidence during the

hearing, ’rhe City 0nd HHPA supplemented with c1 mo’rion for o directed judgmenf

under Trial Rule 41 (B). Bo’rh motions were token under advisement by the Court.

An evidenfiory hearing was conducted on May 30 0nd May 31 o’r which The Court

received bo’rh Testimony cmd exhibits.

FINDINGS 0F FACT

I. {TM ié CI 501 (c)(3) nonprofit organizofion. ITM was established in 1964

0nd is an historical ’rroin museum. ITM hos been Iocon‘ed 0T ’rhe Premises since

1973.
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2. ITM's operations ore conducted mainly by volunteers — most of

whom volunteer only on The weekends. Un’ril The end of 2015, [TM hod been

able To hire a few paid employees — por’r-fime only.

3. ITM’s osse’rs currently include approximately ninety (90) railroad

units (engines, variety of passenger 0nd box cars, 0nd cobooses), two (2)

cranes, six (6) buildings, fifteen Thousand (15,000) feet of roil, 0nd thousands of

’rroin ports 0nd accessories

4. The Premises is a large HO—che municipal pork consisting of

playgrounds, miniature golf, o skateboarding area, a carousel, and o walking

frail amongst other amenities.

5. ITM 0nd the general public access the train yard via Forest Pork

Drive 0nd a rail line opero’red by HHPA. There are two rail connections for ITM

ou’r of ’rhe Premises, one running north, ’rhe o’rher south.

6. ITM does not own any rail Track outside ’rhe Premises. ITM has for

years used HHPA's rail line ’ro move units 0nd conduct historical, educo’rionoi,

cmd entertainment excursions (Fair Train 0nd Poior Bear Express).

7. Within the Premises, ITM hos been leasing a space tho’r consists of

approximately 10 acres. Although i’r appears there hove been multiple leases

between ITM 0nd The City over ’rhe yeors, this conflict revolves around the Lease

Agreement (”the Lease") which wos signed by ’rhe City and ITM in 2015.

8. According to ’the terms of The Lease, lTM's original ’rerm began on the

4th doy of February, 2015, 0nd ended on ?he lsf day of March, 201 6. See Ex. 9,
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Article I. The Lease was ’ro automatically renew for four additional one year ’rerms

unless ITM or ‘rhe Ci’ry elected not to renew The Lease by giving wrifien notice To

the other party not less than six’ry days prior To ’rhe end of each term.

9. HHPA is ct political subdivision fhc’r was established by Ordinance

Number 0907948 0nd i’rs purpose is to profec’r 0nd preserve the existence of the

reoi property for such uses including but no’r limifed To recreation, transportation,

0nd tourism. The HHPA is responsible for moin’roining 0nd managing a rail line

owned by Fishers, Noblesviile 0nd Hamilton County, 1ndiono. The rail iine

managed by HHPA is approximately 37.5 miles long, 0nd Iocofed between Tipton

0nd 10‘“ Street in Indianapolis, Indiana (”rail line"). The rail line connects To the

land leased by ITM in Fores’r Pork, however, ’rhe rail line is self—con’roined -— i’r is not

connecfed to any other public rail line.

10. l‘r is wi’rh ’rhis basic understanding of 1he relo’rionship between ’rhe

three por’ries ’rhof ITM operated os wha’r appears To hove been o successful train

museum.‘ However, Ground 2015, whether ii be due to conditions,

misunders’rondings, negligence, or some’rhing else, ITM's welcome within the Ci’ry

0nd os on operator on the HHPA lines began To wane.

H. ITM had a contract wi’rh HHPA To operate on ’rhe rail line befWeen

1996 0nd 2006. Subsequent ’ro 2006, following the expiration of theirconfrac’r, 0nd

following unsuccessful ofiemp’rs ’ro reach o new conirocf, HHPA instead adopted

'This Judge celebrated his child‘s fifth birthday on cc ’rroin ride of this museum. Additionolfy. from

my chomberwindows, l hove enjoyed watching the historical trains move 1hrough downtown
Noblesville. The trains 0nd ITM represenf CI link 10 our history.
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o policy of use. The Policy of Use wos understood by ITM ’ro be ”unilateral" in

nature 0nd subjected ITM ’ro multiple conditions En order ’ro use The HHPA rail line.

In 201 6, O detailed Conditional Policy of Use was adopted by HHPA. Once again,

this wos understood To Gs o directive from HHPA To ITM os 10 who’r they were

required ’ro do in order 10 usé the HHPA line. This was no’r o confroc’r nor on

agreement between The parties. ITM could ei’rher accep’r i1, comply, 0nd use the

rails; or, They could reject i’r 0nd no’r be permified 10 use The rails. Around July 201 6,

due To HHPA's belief2 Tho? ITM was non-complionf wi’rh The Conditional Poiicy of

Use, HHPA forbid lTM f0 operate on The rail line.

12. Shortly offer the Troubles began ’ro brew between ITM 0nd HHPA, in

May 201 7, ’rhe Ci’ry became aware of environmental concerns on the Premises

related to the storage 0nd leakage of solid and liquid chemicals. John

McNichols (“McNichols”), the Chair of ITM, admitted fho’r iTM allowed o number

of environmental issues to develop on The Premises. In fact, There were

subs’ronfiol amounts of debris on The Premisés, numerous exposed chemical

containers 0nd batteries, staining on the ground from chemical spillage, 0nd,

whcfi appears to hove been, 0 systemic lock of regard for the environment.

13. After ’rhe City notified lTM of ifs environmental concerns, ITM, by i’rs

environmental counsel, filed o disclosure with the Indiana Department of

Environmental Management (”IDEM”), detailing potential violations relo’red To

2 WheTher True or not which is no? reievonf 10 the court’s considera’rions today, HHPA believed

[TM had failed f0 give advance notice of its use of The rail tine. foiled To maintain ’rhe rail line,

0nd foiled to provide reporting, all of which was required under The unilateroi conditions of use.
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compliance wiTh the Occupofionol Sofefy & Heolfh Adminisfrofion‘s (OSHA'S)

Hazard Communication Sfondord (29 CFR 19101200), The Notional Poliufom

Discharge Elimination Sysfem (NPDES) permif process (327 |AC 5—2—2) 0nd

stormwofer discharge management (327 lAC 15—6—2}. See Ex. 7.

l4. In Tum, {DEM issued To ITM 0 Notice of Violation, stating in pori,

“[b]osed on cm investigation including inspections conduded on June 9 0nd

November 9, 2017, [EDEM] hos reason 10 believe that [ITM] hos violated

environmemol sTatuTes 0nd rules.” The Notice Of ViOEOTion ouflined specific

instances of violcfiions. See Ex. 6.

15. ITM confrocfed with The ELAM Group, 0n environmentot consuHing

service, To oversee the environmental remediation process on The Premises. As

port of That process, The ELAM Group did o materials Invemory Of 1,063 Hems

on—si’fe To determine if the Hems were useobie 0r wosTe. Of The 1,063 ifems,

opproximofeiy 400 ETems were determined To be waste. Of the 400 i’rems, O

subconfrocfor hired by ELAM Group defermined That more Than 150 items were

hazardous wosTe. ELAM Group requested o pre—renovafion asbestos survey, in

which samples from Ten roilcctrs were COI1eC1‘ed 0nd analyzed for asbesfos by

Americo, Inc. Samples collecfed identified o number of asbestos—con’raining

moteriois. Americo, Inc. conduded tho? oboTemenT of The identified asbestos—

comoining mGTeriQEs should be performed by cm Indiono—Hcensed asbestos

obofement controcfor per iocol, sTGfe, 0nd federal rUEes 0nd regulafions. As

for Gs con be deiermined from The evidence, H appears that i’I will fake 2 to 3
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years ‘ro complete the cleon-up of me site on which {TM operates. l’r is no’r

known whether significant environmental dangers 10 ’rhe health of the public

exist due 10 The conditions of The site.

16. On December 20, 201 7, the Ci’ry sent wrifien no’rice ’ro ITM notifying i’r

’rhm‘ the Lease was no’r being renewed 0nd would expire on March 1, 2018.

17. The Lease expired on March 1, 2018.

18. Article V of the Lease addresses "Removal of Structures of End of

Term," stating:

It is further understood 0nd agreed ’rhot any existing structures or

additions ’ro ’rhe Premises constructed or mode by [ITM] sholl be
considered to be property of [ITM] insofar as same ore capable of

being removed from the land and shall be removed by [ITM] upon
termination of the lease. Any injury ’ro the 10nd caused by said

removal shoil be repaired by [ITM]. These s’rruc’rures 10 include, buT

n01 be Iimited f0, buildings, railroad Track, oll electrical wiring 0nd
poles 0nd all railroad cars or similar ’rype vehicles.

See Ex. 9 (emphasis added).

19. In Article lll of ’rhe Lease, ITM also agreed "’ro keep 0nd maintain The

Leased Premises in a clean, sigh’rly, 0nd heolfhful condition, 0nd in good repair of

ifs own expense 0nd shoil yield the some back to [’rhe City] upon termination of

the lease in o clean, sighfly 0nd heoi’thful condition 0nd in good repair . . .
." td.,

Article IH (emphasis added).

20. ITM requested additional ’rime to vacate. The Ci’ry agreed f0 extend

’rhe do’re ’ro vacate ’ro June 1, 2018. Once again, instead of vacating, ITM filed,

on May 3, 2018, ’rhis instant ocfion. ITM hos foiled To vacate the Premises. ITM

continues ’ro occupy The Premises.
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21. ITM did no’r remove 0H of ifs assets from The Premises upon Termination

of the Lease.

22. ITM did not yield the Premises back To The Ci’ry in a clean, sigh’rIy, 0nd

healthful condition 0nd in good repair upon Termination of ’rhe Lease.

23. Since being notified of ’rhe City’s desire to Terminate the Lease, ITM

hos either relocated or scrapped approximately 1O Train units. Approximately 5

’rroin uni’rs hove been identified To be scrapped. Approxima1e1y seven’ry-fwo

pieces of equipmen’r hove yet to be removed from ’rhe Premises or scrapped. Of

the 72 pieces ’rho’t remain, 0 handful hove historical value.

24. Despife The foo? Tho? ITM was given no’rice on December 20, 2017,

?hof i’rs Lease wos not being renewed, i’r does no’r appear ITM hos acted with any

sense of urgency in vocofing the Premises. Indeed, if appears ITM desires ’ro

continue i’rs exit plan using only i’rs few remaining volunteers. Alas, This appears to

be the sticking point — ITM won’rs To vacate ’rhe Premises 01 their pace 0nd in ’rhe

way ’rhey wont ’ro do so. 1n the Lease, ITM bargained for 60 doys to vacate ’rhe

Premises upon Notice, now They wish ’ro extend Tho’r 1ime vio judicial fiat.

25. McNichols constantly conflo’red “weeks" 0nd “hours" of work ’ro

prepare ’rhe Train uni’rs for relocation. McNichols Testified ’rho’t H would Toke “40

hours" of work per uni’r To move by rail. He testified i’r would Toke “1 week" of work

per unit ’ro move by road. The court [Q’rer learned i1 Would Toke ITM a fuil month

’to complete “40 hours" of work. In o’rher words, and as conceded by McNichols,

i’r would fake longer To move ’rhe remaining Train units by rail Thom by road. Even
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if ITM was able to "hospi’tolize" half of the train units, ITM would s’rill have 36 units

tho’r would need To go Through oll ’rhe proper inspection 0nd testing protocols.

Once again each unit would Toke “4O hours”, which, in reoli’ry, is one mon’rh of

work — or, 36 months (3 years) ’ro be ready 1‘0 relocate The remaining 72 Train units.

Whereas, by road, according To McNEchoIs' Testimony i’r would Toke 72 weeks (less

than 1 ‘/2 yéors).

26. lTM hos ye’r ’ro complete 0n assessment of ifs inventory to even

determine which pieces ore ’ro be relocated, scrapped, or sold. ITM does not

know who’r if will do wi’rh its equipment, 0nd lTM presented no definitive evidence

of where i1 would go.

27. ITM 0150 Claimed fhcfi por’r of i’ts reason for delay in vacating the

Premises is Tho? i’r needs access to ’rhe Nickel Plate Line, which is controlled by

HHPA. However, HHPA hos already contracted with another operator, which

gives ’rhof operator exclusive access ’ro The Nickel Plate Line from the Hamilton

County Courthouse north. Even with that, HHPA hos offered To ITM 0n opportunity

to access i’rs lines conditioned Upon certain factors. ITM is odomont that it will no’r

comply with ’rhe conditions because lTM deems the conditions to be

unreasonable and overly burdensome.

28. Jim Lesiok (“Lesiok”) testified concerning The Timing of relocating

ITM's equipment. Lesiok is one of the handful of confroc’rors who is experienced

0nd qualified in moving Iorge train equipment. According ’ro Lesiok, 0N of ’rhe

’rroin equipment o’r ’rhe Premises could be moved out by truck via roads in
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opproximoteiy 150 To 200 days. Moreover, if only five To six pieces of equipment

were to be relocated — Those McNichols believed had historical significance -

they could hove been moved within a couple weeks. The es’rimo’red cos? for

removal ranges from approximately $180,000 for The removal of five fo six pieces

of equipment, ’ro $2.5 million to $3 million for all seven’ry—‘rwo pieces of equipment.

29. Even if ITM wanted ’ro scrap additional units, ITM hos not done om

asbestos assessment of oll ’rhe remaining units. An assessment which hos yet To

be done, will still need ’ro be done, before cmy additional scrapping of unwanted

Train uni’rs con occur. Pursuant to 0 Limited Site Access Agreement between The

City and The ELAM Group, the ELAM Group was provided access ’ro perform i’rs

environmental work under specific Terms agreed f0 by those parties. See Ex. 8.

30. Any foc’ruol finding that should be considered o tegol conclusion is

incorporated by reference cs o Conclusion of Low.W
H is from the foregoing facts that ’rhe Court considers 0nd makes

conclusions regarding the City‘s 0nd HHPA's motions 10 dismiss and requests ’ro

deny ITM‘s request ’ro impose a preliminary injunction upon the Defendants.

l. Should the Complaint be dismissed Under Trial Rule 12(B)(6) or Trial Rule

41(3)?

1. Trial Rule 12(B)(6) allows o por’ry ’ro seek dismissal of o complain?

where The ploinfiff “[f]oi1[s} ’ro state o claim upon which relief com be granted . . .

." 1nd. TR. 12(B)(6). “A mo’rion 10 dismiss under Rule 12(B)(6} fes’rs The 1egol

sufficiency of a complaint: that is, whether the ollegofions in ’rhe complain’r
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es’roblish cmy set of circumstances under which o plaintiff would be entitled To

relief." Trail v. Boys & Girls Clubs of Nw. Indiana, 845 N.E.2d 130, 134—35 (Ind. 2006).

2. In determining whether o mo’rion ’ro dismiss under TR. 12(B)(6) should

be granted, a court should occep’r os true the facts alleged in ’rhe complaint, 0nd

shoufd draw every reasonable inference in favor of ’rhe non-moving party. A

court, however, “need no’r accept Gs True allegations that ore contradicted by

other allegations or exhibits o’r’roched ’ro or incorpora’red in ’rhe pleading." Id.

“Indeed, ‘0 pioinfiff may plead himself ou’r of court by attaching documents f0

The complaint that indicate That he or she is not entitled ’ro judgment!” Irish v.

Woods, 864 N.E.2d 1H7, 1120 (Ind. C’r. App. 2007) (internal Ci’rofions omitted).

3. ITM has asked This Court to use ifs equitable powers to enjoin the

enforcement of the Lease 0nd judicially mandate that the City give ITM on

additional 18—36 months to vacate ’rhe Premises.3 (See Complaint, Sections E &

F.) ITM also hos asked this Cour’r ’ro use ifs equifoble powers To mondo’re HHPA to

permit ITM ’ro access 0nd use ifs rail sys1em for as long as ITM needs ’ro vaco’re The

Premises.

4. Here, accepting os True oll of the allegations pled by ITM, 0nd

drawing all permissible inferences in favor of {TM from ’rhose foc’rs, the court

conciudes lTM's Complaint foils To identify o viable cause of ocfion ogoinsi either

the Ci’ry or HHPA. By way of example, ITM hos not filed 0 lawsuit for breach of

3 However, I'n ifs "[ITM‘s] Proposed Findings of FOOT" submitted ’ro The Court, ITM asks for only 200

days to vacate the Premises.
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contract or O recognizable for’r cloim. ITM's request hos no basis in the 10w or

equity. ”H
is n01 the province of courts of equi’ry ’ro make or supplement private

controc’rs." Bowefmon v. First Merchants Nof'l Bank of Lafayette, 7 N.E.2d 198,

205 (Ind. 1937). “[W]ho’rever rights [iTM] may hove mus’r be governed by The ferms

of the contract 0nd from The com‘roc’r alone, and not by application of ony

equitable principles." Smith v. Sparks Milling C0,, 39 N.E.2d 125, 133 (Ind. 1942).

Indeed, equi’ry “require[s] parties 10 comply wi’rh and carry out The ’rerms of ’rheir

contract..." Id. “While one seeking equity mus’r do equity, ’rhe equity which must

be done is tho’r which should hove been done. . . . Nothing more is required of

either por’ry. Where i’r is possible ’ro do so, equity will place the parfies in the position

imended by ’rheir original contract.” Becker v. MacDonald, 488 N.E.2d 729, 733

(Ind. Ct. App. 1986), on reh'g, 491 N.E.2d 210 (Ind. CT. App. I986).

5. ITM referenced LC. §§ 32-31-7—7 0nd 32—3L5—6 as a basis for ’rhe'

Court‘s ”jurisdiction." (Complaint, 114.) But those stomfes apply only ’ro residential

leases. See LC. §§ 32—31-74 0nd 32-31—5-1 (explaining tho? both chop’rers apply

”only ’ro a rental ogreemenf" (and only cer’roin rental agreements CIT Tho’r))4; and

fhen see LC. § 32—31-3-7 (defining o “rental agreement" 10 mean on agreement

“concerning the use 0nd occupancy of o rental unit"); and then see LC. § 32-31-

3-8 (defining a "rental unit” To be o structure “’rho’r is used os c1 home, residence,

or sleeping unit" by o household, 0nd reimed grounds promised for “the use 0f o

4 The definitions in Lc. 32-31-3 apply in both LC. 32—31—5 end LC. 32-31-7. See LC. § 32—31-5—2 and
LC. § 3231—7-2.
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residenfiof ’renon’r"); 0nd see LC. § 32—31-5—3. Because this case does no’r involve

Q residential rental unit, Those s’rotutes do not apply by Their own terms.

6. In sum, ITM hos n01 asserted ony legal cause of action, 0nd i’rs request

for equitabie relief is inappropriate because ’rhe terms of ’rhe Lease com‘rol. The

Plaintiff is no’r asserting 1‘th either Defendant is breaching o contract or

ogreemen’r nor that either is violating ony local ordinance, ruie, or low. Rute

12(B)(6) of the Indiana Rules of Trial Procedure requires dismissal where a plaintiff

"[f]oil[s] to sto’re o claim Upon which relief can be granted." Therefore, because

lTM does not hove 0 legal Claim ’ro support this action, iTs Complaint must be

dismissed.

7. Al’remofively. Rule 41 (B) states in pertinent port:

After the plaintiff or party wi’rh the burden of proof Upon 0n issue, in

on ociion fried by The court without 0 jury, hos completed the

presentation of his evidence Thereon, the opposing por’ry, without

waiving his right to offer evidence in The event ’rhe mo’rion is not

granted, moy move for 0 dismissal on ’rhe ground That upon The

weight of ’rhe evidence 0nd the low There has been shown no righ’r

To relief. The court os trier of The foc’rs may Then determine Them and
render judgment against the plaintiff or may decline ’ro render ony
judgment un’ril ’rhe dose of all the evidence. . ..

Ind. T.R. 41 (B).

8. While on order of dismissal is appropriate under Trial Rule 12(B)(6}

when H is opporen’r from The face of complain’r that The plaintiff is precluded from

recovery, “Trio! Rule 41 (B) addresses ct particular disposi’rive motion o defendant

moy file after ’rhe plaintiff hos concluded i’rs presentation of evidence 0nd only in
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cases tried by the court wh‘houf o jury." See LTL Truck Serv., LLC v. Safeguard, mo,

817 N.E.2d 664, 669 (Ind. C’r. App. 2004).

9. Here, ’rhe Court finds tho’r 1he City‘s and HHPA's Rule 41 (B) motions

also hove merit 0nd should be granted. Thus, even if |TM had stated o cognizoble

claim ’ro pass must under Rule 132(8)“) (and it hos not), lTM‘s claims mus’r s’rill be

dismissed under Trial Rule 41 (B) because "Upon The weigh? of The evidence 0nd

The low there hos been shown no right 1o relief."

ll. ls ITM Entitled to a Preliminary Injunction?

10. ”A preliminary injunction is on extraordinary remedy 10 be granted in

rare instances," Fumo v. Med. Grp. of Mich. City, Inc, 590 N.E.2d 1 103, I 108 (Incl.

C1. App. 1992) (emphasis added). “Injunc’rive relief hos been referred To Gs the

strong arm of ’rhe cour’r 0nd Indiana cour’rs hove long required that one who seeks

injunctive relief should show that he is entitled To i’r." Lambert v. Sfofe, By &

Through Dep’f of Highways, 468 N.E.2d 1384, 1390 (Ind. Cf. App. 1984).

H. "To obtain 0 preliminary injunction, The moving party hos The burden

of showing by 0 preponderance of The evidence fho’r: (1) ’rhe movonf's remedies

o’r low ore inadequate, thus causing irreparable harm pending resolution of the

substantive action; (2) ’rhe movom hos o? least a reasonable likelihood of success

CIT ’rriol by establishing a prima focie case; (3) ’rhe Threatened injury 10 the movcm’r

outweighs the po’rem‘iol harm to the non-movan’t resulting from The granting of

The injunction; 0nd (4) The public interest wouid not be disserved." PrimeCore

Home Heah‘h v. Angels of Mercy Home HeaHh Care, L.L.C., 824 N.E.2d 376, 380
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(Ind. Cf. App. 2005}. If The movon’r foils ’ro prove even one of these requirements,

The motion must be denied. See id. ITM falls shor’r on These requirements.

Reasonable likelihood of success on the merits?

12. A’r the outset, ITM's request for injunctive relief foils because, asset

forth above, ITM has not asserted o cognizoble cause of oc’rion. ITM has no

reasonable likelihood of success 0T trial -« because i’rs lawsuit is unfe’rhered from

any legal theory. While ITM did hove 0 Lease wi’rh ’rhe Cify, ITM is noT claiming the

Lease was breached. ITM did hove a confroc’r wi’rh HHPA, but tho’r con’rroct

expired in 2006. Regarding The complaint against ’rhe City, under Article HI of The

Lease, ITM agreed To “yield the [Premises] back to [the City] ugon termination of

the lease in 0 clean, sighfly and healthful condition 0nd in good repair. . .
." See

Ex. 9, Article Ill (emphasis supplied). ITM admits ’rhcxf it foiled 10 meet this

contractual obligation. Moreovér, under ’rhe Lease, the ”buildings, railroad frock,

oll electrical wiring 0nd poles 0nd oll railroad cors or similar type vehicles" are

considered the property of ITM insofar as they ore copdble of being removed by

ITM "upon termination of The lease." ITM has no Claim under The low to justify

injunctive relief. See Bowermon, 7 N.E.2d OT 205 (“l’r is no’r ’rhe province of courts of

equity To make or suppiemen’r privm‘e contracts.").

13. Moreover, ITM hos asked the Cour’r To extend ’rhe expired Lease

through o preliminary injunction, but Indiana low expressly disollows such relief.

See Kunfz v. EVI, LLC, 999 N.E.2d 425, 432 (Ind. Cf. App. 20] 3) (holding that o court

may not utilize o preliminary injunction f0 judicially modify or extend The plain
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terms of a contract). Accordingiy, because ITM does not hove o iegol claim to

support ’rhis action, i’ts request for injunctive relief must fan.

l4. Because ITM‘s requesT for c1 prefiminory injunction foils on the firs?

prong of the analysis, This Cour’r need n01 address ’rhe o’rher e1emen’rs. Regardless.

os se’r forth below, those elements also confirm that injunctive relief is unwarranted

here.

Threatened injury outweighs the potential harm?

15. Wi’rh regard f0 the Third preliminary injunction factor, the harm to The

Ci’ry 0nd HHPA from the requested injuncfion outweighs ony harm fhcfi ITM would

experience if i’rs request for injunctive relief is denied.

16. In assessing whether a party wili be harmed, Indiana courts hove

looked ’ro ’rhe result on injunction will hove on The proper’ry rights, com‘roc’r rights,
'

or consfifufionol rights of the respective parties. See Lambert, 468 N.E.2d of 1390.

Here, ITM hos no valid right—in property, contract, or The Constitution—To

continue to occupy 1he premises nor use the rail line. Rather, because The Ci1y is

seeking ’ro evict ITM from the Premises, ITM is appropriately considered 0

’rresposser. See Houston v. Booher, 647 N.E.2d 16, I9 (ind. C1. App. 1995) ("When

o lessee under 0 lease for o definite term holds over offer ’rhe expiration of ’rhot

term, The lessor hos The op’rion of Treating The lessee os o Tenant or o frespasser.").

17. 1n contrast, cm injunction ’ro prevent the Ci’ry from evicting ITM 0nd

regaining possession of The Premises would do violence ’ro ’rhe Ci’ry‘s property,

contract, 0nd statutory rights. The City owns the Premises, 0nd as such, is ’rhe por’ry
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entitled ’ro possess, use, 0nd enjoy The property. See Rhoades v. Sfcn‘e, 7O N.E.2d

27, 29 (Ind. 1946) ("The chief incidents of ownership of property ore the rights of

possession, of use 0nd enjoyment, and of disposition").

18. Where, os H is here, o Ci’ry seeks to regain control of o piece of ifs

public park fha’r hos faIIen into disrepair 0nd poses 0 poten’riol environmenkfi

hazard, to prevent ’rhe Ci’ry from doing so outweighs the risks ITM suffers by

accepting ’rhe consequences of its inaction or non—expedifious vocation of ’rhe

Premises.

l9. As to HHPA, ITM seeks injunctive relief in the form of on order requiring

HHPA To ollow ITM access ’ro the rail line for purposes of moving i’rs rolling stock.

The evidence presented, however, demonstrates Tho’r even if ITM is no’r allowed

access to The roii line ITM con s’rill move i’rs rolling s’rock by loading if on’ro ct Truck

and ship i’r out on the road. There is of course a cost associated with this method

of moving The roiling stock.

20. Even assuming Tho’r There wos on increased cost in removing the

roiling s’rock Vic ’rhe roadways Gs opposed ’ro across the rail line, 0nd further

assuming There wos o viobie claim against HHPA presented by ITM, ITM hos no’r

demonsfrofed tho’r its remedies 0T low ore Inadequate. ITM woutd s’rill be Obie 10

reloccfie its rolling stock via ’rhe roadways if ’rhe injunction was no’r granted. More

significantly, cmy damages ITM would arguably sustain from ’rhe increased costs

of relocating via ’rhe roadways could be recovered by ITM with 0n award against

HHPA, assuming ITM had o viable cause of oc’rion 0nd prevailed 0T Trial.
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2]. Any damages ITM would arguably sustain, should o preliminary

injunction noT be gron’red, would merely be 0 potential increase in ITM’s

relocation expenses, ITM wi1| o’r mos’r suffer an economic injury if on injunction is

not issued.

22. As o result, ’rhis factor also weighs in favor of denying ITM’s request for

injunctive relief.

The public interest?

23. Of The factors, ’rhe public interest factor ieons mos’r closely in lTM’s

favor. As on historical museum providing education, entertainment, 0nd historical

perspective to the general public, if is in ’rhe public interest ’ro hove ITM maintain

ifs assets 0nd vacate in o manner ’rhof will no’r cause damage ’ro if. "Generally,

the effec’f of on injunction Upon the public im‘eresT musT be weighed with the

relative potential harms To the parties." Thornton-Tomoseffi Engineers v.

Indionopoiis-Man‘on Cnfy. Pub. Library, 851 N.E.2d 1269, 1279 (ind. C1. App. 2006).

"When on injunction is sought that would adversely offec’r ’rhe public interest, we

may withhold relief until a final determination of the rights of ’rhe parties, although

postponement may be burdensome.” Id. (finding that if plaintiff was successful in

seeking injunction, library redevelopment project moy very well hove been

delayed for almost three months, causing o substantiai cost ’ro ’rhe public 0nd

disserving public interest}. Indeed, “[i]n cases where the public interest may be

adversely affected cour’rs are 0nd . . . should be much more reluctant ’ro grant
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preliminary mandatory relief than if only privcfie interests ore involved." WeHs v.

Auberry, 429 N.E.2d 679, 684 (Ind. C’r. App. 1982).

24. As with ’rhe preceding factor, the requested injunction by ETM against

the Cify 0nd HHPA woutd also horm the public interest Gs it would impede Upon

’rhe Ci’ry's 0nd HHPA's proper’ry and contract righ’rs, cs welt as the City's statutory

authority ’ro "use, improve, develop, insure, protect, maintain, lease, 0nd dispose

of ifs interests in property," |.C. § 36—1-4-6, 0nd “regulate conduct, or use or

possession of proper’ry, That might endanger The public health, safety, or welfare."

LC. § 36-8-2-4. Further, given ’rhe environmental concerns which developed under

ITM's tenure, ’rhe public interest also iies in ’rhe Premises being returned to a clean

cmd sighily venue as soon Gs possible —
if ITM maintains control of the Premises, the

Cleon—Up would not occur for months.

25. Stated differently, i’r is ifi the public Interest 10 give The Ci’ry 0nd HHPA,

both os The property owner/monogers, as a governmental entity responsible ’ro

the-public with regulo’rory authority over the public health, safety, 0nd welfare;

or, with responsibility To ’rhe rail lines, immediate contro! over The property. On the

o’rher side of The spectrum, if is no’r in 1he public interest f0 instead allow ITM to

maintain control over ’rhe property 0nd dictate its own terms and ’rimeline for

moving out 0nd addressing environmental issues.

26. 1n sum, the Lease expired, and neither the low nor public policy allow

The Court ’Io use i’rs equifoble powers 1‘0 extend if.
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|||. The City is Entifled to an Order of Possession Evicting ITM from the Premises.

27. The City's request for CI final eviction order Es olso pending before The

Court. A landowner's right to exciude oThers with The supporf of The low is

”perhaps the mosT fundamenfol 0f oil property inTeresfs." Lingle v. Chevron U.S.A.

Inc, 544 U.S. 528, 539 (2005). “Ejedmenf is G proper remedy T0 be used by O

landford to recover possession of the leased premises from his Tenor}? offer The

expiro’fion of the term . . .
.” Adams v. Holcomb, 77 N.E.2d 89}, 893 (Ind. 1948).

28. The onolysis regarding the Cify’s rEghT To The Premises in This ejection

QcTion is sh‘oigh’rforword, Gs the Indiana Code, SecTions 3280—2 efseq. 0nd 32—30—

3 ef seq, provides The framework for on eviction of o commercial ieose. “A person

having o valid subsisting inferesf in real properfy 0nd 0 right To possession of the

reoi property may recover The real properfy 0nd Take possession by cm ocTion

brought against The Teflon? in possession . . . LC. § 32—30—24.

29. Here, offer hearing the evidence 01 The May 30 0nd May 3T hearing

(which consolidated The preliminary hearing with The final hearing on possession),

The Court is tasked with determining "which porfy is en’rifled ’ro possession, use,

0nd enjoyment of the properfy." |.C. § 32~3O~3~5(0}. That de’rerminofion is simple

0nd not Up for debofe. The City owns the Premises, (3nd Gs such, is The porfy

entitled ’Io possess, use, cmd enjoy The properTy. See Rhoodes, 7O N.E.2d Of 29

("The chief incidems of ownership of property ore ihe rights 0f possession, of use

0nd enjoyment 0nd of disposition"). The Lease hos expired, 0nd ETM hos no vofid

right To confinue to occupy The premises. Indeed, because the Cfiy is seeking to
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evic’r ITM from the Premises, ITM is considered o Trespasser. See Houston, 647 N.E.2d

at 19.

30. According 10 the Lease, ITM was To remove all of i’rs structures and

equipment 0nd return The property clean 0nd sighfly Upon fermino’rion — March

1, 2018 — or risk abandonmen’r 0nd responsibility for The Ci’ry‘s cost of cleon—Up.

31. H seems os though ITM won’rs to use language in ’rhe Lease which

requires i’r to return The Premises in o clean 0nd sigh’rly manner Os ct way to force

’rhe Ci’ry to allow i1 1o remain on the Premises unfii it con comply with The provision

of the Lease. Being in breach of 0 contract, does not permit the breaching party

to enjoy the conerCT provisions unfit The breach con be fixed. H is The City's right

to demand ’rhe Premises f0 be returned In 0 Clean 0nd sighfly manner in 1he time

period in which the parties bargained (60 days after Notice). H is n01 ITM’s right To

demand ’ro remain on the Premises until ’rhey con return the Premises 1‘0 the City

in o clean 0nd sightly manner. I’r is ’rhe lofier, which ITM seems ’ro be arguing.

There is no basis in the low for this argument. Thus, ’rhe Court finds that ’rhe City is

entitled To immediate possession of ’rhe Premises 0nd ITM is ordered ’ro

immediately vocm‘e ’rhe Premises.

32. Any iegoi conclusion tho? should be considered o focfuot finding is

incorporated by reference as a Finding of Fact.

m
The Court, having examined the pleadings 0nd ’rhe evidence, finds That: (1)

/.

’rhe the City’s 01nd HHPA‘s motions To dismiss lTM‘s Complaint in Cause No. 29C01 —
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l805—PL-003969 ore GRANTED; (2) ’rhe Ci’ry's/HHPA'S Rule 41 (B) motions in Cause

No. 29C01—1805—PL—003969 ore GRANTED; (3) lTM's reques’r for 0 pretiminory

injunction is DENIED; and (4) The City‘s request for immediate possession of ’rhe

Premises and eviction of ITM is GRANTED.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED Gs follows:

A. iTM, 0nd any 0nd all persons claiming from, by, Through, or under it,

is/are hereby ordered f0 immediately vacate the Premises;

B. Any existing structures, additions, equipment, or property on ’rhe

Premises will be deemed abandoned if not removed by ITM by July 12, 2018;

C. After July 12, 201 8, The Ci’ry shall be 0nd hereby is gron’red immediate

possession of the Premises 0nd is hereby empowered 0nd authorized to change

The locks, otherwise Take control of the Premises, ’ro the ex’ren’r i’r hos no’r done so

already, 0nd perform 0H actions set forth in the Lease;

D. ITM 0nd any and oll persons claiming from, by, through or under i1, is

hereby enjoined from committing waste upon The Premises 0nd from doing any

act which may impair The voiue of The City's property or the Premises;

E. After July 12, 2018, To oll ex’ren’rs necessary, the Sheriff of Homil’fon

Coun’ry is hereby empowered, ordered, 0nd directed to dispossess 0nd remove

ITM, and oll o’rher occupants ond/or property from The Premises 01 ’rhe expense

of ITM 0nd place ’rhe Ci’ry, or ifs designee, in immediate possession of ’rhe Premises

0nd make due report to This Court of ’rhe action herein should such ocfion be

necessary;

Page 22 of 24



F. A duly certified copy of This Order of Ejecfmen’r cmd Recovery of

Possession issued under the hand and seal of the Clerk of this Cour’r of Hamilton

County shoil be sufficient authori’ry for The Sheriff of Hamilton County ’ro execute

on some without fur’rher order from this Cour’r; 0nd

G. No’rhing in this Order shall limit ’rhe City's obili’ry To obtain additional

relief, remedies, 0nd damages Gs may be opproprio’re under The Lease,

applicable low, or the remaining claims under the City's complaint.

SO ORDERED.

’? ¢¢+~
The Honorable Poul A. Felix

Judge, Hamilton Coun’ry Circuit Court

- vru. 1310‘?Date:
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